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PENINSULA CLEAN ENERGY 

JPA Board Correspondence 
General Counsel 

 

 
DATE: June 20, 2016 

BOARD MEETING DATE:  June 23, 2016 
SPECIAL NOTICE/HEARING: None 

VOTE REQUIRED: Majority 
 
 
TO: 
 

Honorable PCE Joint Powers Board 

FROM: 
 

John C. Beiers, County Counsel/General Counsel 
David A. Silberman, Chief Deputy County Counsel/General Counsel  
 

SUBJECT: 
 

Approval of power purchase and related agreements  
 

 
RECOMMENDATION: 
Adopt a Resolution delegating authority to the Chief Executive Officer to: 
 

(A) Execute the Phase 1 Confirmation Agreement with the Energy Service 
Provider selected by the Chief Executive Officer with terms consistent with 
those presented, in a form approved by the General Counsel and for a term 
of up to 51 months subject to the conditions that the binding final prices 
received from the selected Energy Service Provider are at or below a level 
that will (1) permit PCEA to deliver power to its customers at rates that are 
less than PG&E’s currently effective rates (as of June 23, 2016), net of the 
currently effective Power Charge Indifference Adjustment and Franchise Fee 
surcharges; and (2) that the PCEA rates referenced above are anticipated to 
be sufficient to recover all projected power supply expenses, other program 
operating expenses, scheduled debt service, and yield a rate stabilization 
reserve of no less than 5% of projected revenues for the twelve month period 
from October 1, 2016 through September 30, 2017;   

 
(B) Execute a Master Agreement with terms consistent with those presented, in a 

form approved by the General Counsel with each of the three short-listed 
Energy Service Providers; and  

 
(C) Execute an Intercreditor and Collateral Agency Agreement, Security 

Agreement and Deposit Account Control Agreement with Wilmington in a 
form of agreement approved by the General Counsel and transfer funds to 
Wilmington sufficient to meet contractual obligations under the foregoing 
agreements. 
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BACKGROUND: 
On June 9, 2016 Staff presented the Board with five template agreements, final versions 
of which the Board must authorize in order to purchase power for Phase I of the 
Peninsula Clean Energy launch.  The necessary documents were/are as follows: 
 
The “Confirmation”.  This agreement will eventually include the actual prices and 
quantities of energy that we will be purchasing.  It also provides for scheduling services 
to be provided by the Energy Service Provider (“ESP”).  We have negotiated final 
language of the Confirmations with each of the three short-listed ESPs.  The goal was 
that each Confirmation will be as similar to the others as possible so that when the ESPs 
provide their final prices, the offers are easily comparable.  The Board is being asked to 
authorize the CEO to execute any of three possible Confirmations even though 
ultimately the CEO will only execute one depending on the ESP she chooses after 
receiving final pricing.   
 
The Master Agreement and “Cover Sheet”.  The Master Agreement is an industry 
standard form agreement and the “Cover Sheet” modifies it.  Among other things, this 
agreement addresses credit requirements.  Like the Confirmation, this document is being 
negotiated with each of the short-listed ESPs and the intent is that the three versions of 
the document be negotiated to be as similar as is possible.  However, the credit 
requirements for each ESP can differ significantly as each ESP comes in with a different 
credit risk.  As to the credit requirements we believe that they have been designed in a 
manner that should provide for a comparable credit risk. 
 
The Intercreditor Agreement, the Security Agreement and the Deposit Account Control 
Agreement.  These three agreements all relate to the creation of a “multi-party lockbox”.  
Oversimplified, because Peninsula Clean Energy is a brand new entity with limited 
assets, and absent forms of assurance, ESPs would not be willing to sell PCE energy.  
One of the assurances that the ESPs are being provided is that PCE is agreeing to place 
ratepayer revenues into a “lockbox” with instructions that the ESP has a priority interest 
in the ratepayer funds.  The “multiple-party lockbox” will facilitate eventual contracting 
with multiple ESPs by allowing PCE to authorize distribution of lockbox proceeds to more 
than one ESP, hence the “multi-party” aspect.  The lockbox is managed by a bank.  PCE 
negotiated with Wilmington Delaware to serve as the collateral agent for the lockbox 
based on its experience serving in that role for Lancaster Clean Energy.  Adding 
complexity, because the “lockbox” structure directly effects the ESPs, the language of 
these agreements was also negotiated independently with each. 
 
DISCUSSION: 
 
Attached to this memorandum are five final versions of the aforementioned agreements.  
These agreements were negotiated vigorously over the last five weeks.   
 
A separate Master Agreement was negotiated with each short-listed ESP.  The goal of 
the negotiation was to make each Master Agreement as similar as possible but there are 
some differences.  Staff are presenting only one version of the Master Agreement as 
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presenting all three versions could put PCE at a competitive disadvantage.  The extent 
that the other two versions have differences, those differences are not material in the 
overall context of the proposed transaction. Per the direction of the Board on June 9, 
2016 the Master Agreement was modified from the version presented on June 9, 2016 to 
allow each ESP to execute the Master Agreement prior to PCE choosing the one 
successful ESP.  Further, per the Board’s direction, the Chief Executive Officer 
successfully insisted that each ESP agree to do so.  This will allow PCE to more 
efficiently enter into subsequent Confirmation agreements with each of the ESPs, even if 
the ESP is not ultimately chosen to supply power for Phase I. 
 
A separate Confirmation was negotiated with each short-listed ESP.  The goal of the 
negotiation was also to make each Confirmation as similar as possible but again there 
are some differences.  Staff are presenting only one version of the Confirmation for the 
same reason.  Similarly, to the extent that the other two versions have differences, those 
differences are not material in the overall context of the proposed transaction. Per the 
direction of the Board on June 9, 2016 the Confirmation was modified to hold officers 
and directors of PCE harmless. 
 
Separate versions of the Intercreditor Agreement, the Security Agreement and the 
Deposit Account Control Agreement were separately negotiated between all three short-
listed ESPs as well as Wilmington.  While there are some difference, the final version of 
each agreement is not material different in the overall context of the proposed 
transaction. 
 
Assuming the Board Authorizes the Chief Executive Officer to execute these 
agreements, on or about June 27, 2016 Staff will request of the ESPs updated final 
pricing.  In the normal course, PCE will be given (at most) a few hours to select an ESP 
to supply Phase I energy and execute a Confirmation with that ESP, making it infeasible 
to bring the decision back to the Board and comply with the requirements of the Brown 
Act.  However, the Chief Executive Officer will only execute the Agreements if the pricing 
meets the parameters set by the Board at this meeting.   
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RESOLUTION NO. _____________ 

PENINSULA CLEAN ENERGY AUTHORITY, COUNTY OF SAN MATEO, STATE OF 

CALIFORNIA 

 *   *   *   *   *   *  

RESOLUTION DELEGATING AUTHORITY TO THE CHIEF EXECUTIVE OFFICER 

TO (A) EXECUTE THE PHASE 1 CONFIRMATION AGREEMENT WITH THE 

ENERGY SERVICE PROVIDER SELECTED BY THE CHIEF EXECUTIVE OFFICER 

WITH TERMS CONSISTEN WITH THOSE PRESENTED, IN A FORM APPROVED BY 

THE GENERAL COUNSEL AND FOR A TERM OF UP TO 51 MONTHS, SUBJECT 

TO THE CONDITIONS THAT THE BINDING FINAL PRICES RECEIVED FROM THE 

SELECTED ENERGY SERVICE PROVIDER ARE AT OR BELOW A LEVEL THAT 

WILL (1) PERMIT PCEA TO DELIVER POWER TO ITS CUSTOMERS AT RATES 

THAT ARE LESS THAN PG&E’s CURRENTLY EFFECTIVE RATES (AS OF JUNE 

23, 2016), NET OF THE CURRENTLY EFFECTIVE POWER CHARGE 

INDIFFERENCE ADJUSTMENT AND FRANCHISE FEE SURCHARGES; AND (2) 

THAT THE PCEA RATES REFERENCED ABOVE ARE ANTICIPATED TO BE 

SUFFICIENT TO RECOVER ALL PROJECTED POWER SUPPLY EXPENSES, 

OTHER PROGRAM OPERATING EXPENSES, SCHEDULED DEBT SERVICE AND 

YIELD A RATE STABILIZATION RESERVE OF NO LESS THAN 5% OF 

PROJECTED REVENUES FOR THE TWELVE MONTH PERIOD FROM OCTOBER 1, 

2016 THROUGH SEPTEMBER 30, 2017;  
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(B)  EXECUTE AN EEI MASTER AGREEMENT WITH TERMS CONSISTENT WITH 

THOSE PRESENTED, IN A FORM APPROVED BY THE GENERAL COUNSEL WITH 

EACH OF THE SHORT-LISTED ENERGY SERVICE PROVIDERS; AND 

(C) EXECUTE AN INTERCREDITOR AND COLLATERAL AGENCY AGREEMENT, 

SECURITY AGREEMENT AND DEPOSIT ACCOUNT CONTROL AGREEMENT WITH 

TERMS CONSISTENT WITH THOSE PRESENTED WITH WILMINGTON TRUST, 

NATIONAL ASSOCIATION IN A FORM OF AGREEMENT APPROVED BY THE 

GENERAL COUNSEL AND TRANSFER FUNDS TO WILMINGTON TRUST, 

NATIONAL ASSOCIATION SUFFICIENT TO MEET ALL CONTRACTUAL 

OBLIGATIONS. 

______________________________________________________________ 

RESOLVED, by the Peninsula Clean Energy Authority of the County of San 

Mateo, State of California, that 

WHEREAS, the Peninsula Clean Energy Authority (“Peninsula Clean Energy” or 

“PCEA”) was formed on February 29, 2016; and 

WHEREAS, launch of service for Phase I is planned for October 2016; and 

WHEREAS, Peninsula Clean Energy is ready to purchase energy, renewable 

energy, carbon free energy, and related products and services (the “Products”) to 

supply Phase I of its launch; and 

WHEREAS, this Spring Peninsula Clean Energy administered a competitive 

process to select a Contractor capable of providing the Product from energy generating 
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sources that are cleaner and and have a higher percentage of renewable energy than 

that provided by the incumbent utility and at competitive prices; and 

WHEREAS, at the conclusion of that process, three energy service providers 

(each, an “Energy Service Provider” or “ESP”) were identified by the selection panel as 

the ESPs with the most competitive proposals and that indicated their ability to meet the 

aforementioned goals and Peninsula Clean Energy has negotiated separate EEI Master 

Agreements (the “Master Agreement”) with each ESP;  

WHEREAS, a goal of the negotiations was to make each Master Agreement as 

similar as possible but there are some differences, which are not material in the overall 

context of the proposed transaction;  

WHEREAS, the Master Agreement is an industry standard framework agreement 

between an energy purchaser and an energy supplier, which establishes parameters for 

the relationship between an energy purchaser and energy supplier and does not 

actually require a purchaser to purchase or a supplier to supply energy; 

WHEREAS, PCEA has also negotiated a Confirmation Agreement with each of 

the three ESPs; 

WHEREAS, a Confirmation Agreement is an agreement between an energy 

purchaser and an energy supplier that binds a purchaser to purchase and a supplier to 

supply specific quantities of specific types of energy Products at specific prices and is 

governed by the terms and conditions of the EEI Master Agreement; 

WHEREAS, Wilmington Trust, National Association (“Wilmington”) was selected 

to provide a “multi-party lockbox”, into which PCEA customer payments will be 
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deposited as security for the power purchase obligations of PCEA, providing further 

assurance to the chosen ESP that it will receive payment for power supplied; 

WHEREAS, three agreements with Wilmington are necessary to establish the 

“multi-party lockbox”: an Intercreditor and Collateral Agency Agreement, a Security 

Agreement and a Deposit Account and Control Agreement and forms of these three 

agreements were negotiated with all three ESPs as well as Wilmington; 

WHEREAS, staff is presenting to the Board for its review one form of each of the 

negotiated agreements (i.e., the Master Agreement, the Confirmation Agreement, the 

Intercreditor and Collateral Agency Agreement, the Security Agreement, and the 

Deposit Account and Control Agreement), reference to each should be made for further 

particulars; there are minor differences in each form of agreement based upon changes 

requested by each ESP, however, these differences are not material in the overall 

context of the proposed transaction;  

WHEREAS, the Board wishes to delegate to the Chief Executive Officer authority 

to execute each of the aforementioned agreements for the reasons provided above and 

because the timing of execution of the Confirmation Agreement makes it infeasible to 

bring the final selection of the ESP back to the Board and comply with the Brown Act; 

NOW, THEREFORE, IT IS HEREBY DETERMINED AND ORDERED that the 

Board delegates authority to the Chief Executive Officer to:  

(A)  Execute the Phase 1 Confirmation Agreement with the Energy Service Provider 

selected by the Chief Executive Officer Executive Director with terms consistent with 

those presented, in a form approved by the General Counsel and for a term of up to 51 



 

5 

28637147v1  

months subject to the conditions that the binding final prices received from the selected 

Energy Service Provider are at or below a level that will (1) permit PCEA to deliver 

power to its customers at rates that are less than PG&E’s currently effective rates (as of 

June 23, 2016), net of the currently effective Power Charge Indifference Adjustment and 

Franchise Fee surcharges; and (2) that the PCEA rates referenced above are 

anticipated to be sufficient to recover all projected power supply expenses, other 

program operating expenses, scheduled debt service, and yield a rate stabilization 

reserve of no less than 5% of projected revenues for the twelve month period from 

October 1, 2016 through September 30, 2017;   

(B)  Execute a Master Agreement with terms consistent with those presented, in 

a form approved by the General Counsel with each of the three short-listed Energy 

Service Providers; and  

(C)  Execute an Intercreditor and Collateral Agency Agreement, Security 

Agreement and Deposit Account Control Agreement with Wilmington in a form of 

agreement approved by the General Counsel and transfer funds to Wilmington sufficient 

to meet contractual obligations under the foregoing agreements.  

*   *   *   *   *   * 

[CCO-113499] 
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